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Know Your State’s

Abortion Laws

A Guide for Medical Professionals

Since Roe v. Wade was overturned in June
2022, medical providers across the country
have struggled to understand their state’s
abortion laws, which contain undefined
terms and non-medical language.

Fear and confusion throughout the medical community has led
some hospitals to adopt policies that are overly strict or
burdensome, causing patients to be denied care in emergencies.
While the law remains in flux and some questions have no clear
answers, this document aims to provide clarification, where possible,
of what conduct is still permitted in your state. Know what your
state’s law does and does not require, so you can advocate for
yourself and your patients.
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Key Takeaways

f A\
Providing contraception, including emergency

contraception, is legal.

Providing medical care for preghancies with no cardiac
activity is legal.

Providing information about how to obtain a legal
abortion in another state is legal.

Abortion is prohibited under Mississippi law unless:

(1) abortion is necessary to “preserve the mother’s life,”
or

(2) the pregnancy was the result of rape and a formal
charge of rape has been filed with an appropriate law
enforcement official. It is unclear but possible that the
rape exception only applies if cardiac activity cannot be
detected.
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Definition of Abortion
& Contraception

ABORTION

Mississippi law defines “abortion” as “the use or
prescription of any instrument, medicine, drug or
any other substance or device to terminate the
pregnancy of a woman known to be pregnant with
an intention other than to increase the probability of
a live birth, to preserve the life or health of the child
after live birth or to remove a dead fetus.”

Because Mississippi law excludes the removal of “a
dead fetus” from the definition of abortion,
miscarriage care is legal as long as the pregnancy has
no cardiac activity. With respect to self-managed
abortion, it is legal for providers to give medical care
during or after a self-managed abortion provided
there is no cardiac activity, or if the patient is
experiencinga complication that requires an
abortion to preserve “the mother’s life” (see below).
A pregnant person cannot be convicted of a
violation of Mississippi’s abortion ban for self-
managing their abortion because the state’s criminal
abortion ban(s) explicitly exempt pregnant people
from liability.

CONTRACEPTION

Contraception is not illegal in any state in the
country. Although Mississippi law does not explicitly
exempt contraception from the definition of
“abortion,” Mississippi’s legal definition of abortion
only applies to the use or prescription of an
“instrument, medicine, drug or any other substance
or device to terminate the pregnancy of a woman
known to be pregnant”’3 By contrast, Mississippi’s
definitions of “contraceptive procedures” and
“contraceptive supplies” refer to “procedurels]” and
“items” that are “designed to prevent conception,” not
terminate an existing pregnancy.* Both the definition
of abortion and the definition of contraceptive
procedures  also

suggest  that  emergency
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contraception, including Plan B, is lawful in
Mississippi.

Abortion Bans

Mississippi has several abortion bans with penalties
that are either criminal (prison time and/or fines) or
civil> Despite containing conflicting terminology,
the laws operate together to forbid “perform|ing] or
inducling]” an abortion “except in the case where
necessaty for the preservation of the mothet’s life or
where the pregnancy was caused by rape.”® If the
pregnancy was the result of rape, an abortion can be
lawfully provided only if “a formal charge of rape has
been filed with an appropriate enforcement
official.”? The law defines abortion using the
definition provided above.? Because of a conflict
between the trigger ban and the fetal heartbeat ban,
itis possible that a pregnancy resulting from rape can
only be terminated before a “fetal heartbeat” can be
detected, unless the abortion is necessaty to preserve
the mother’s life.” For purposes of the law, “fetal
heartbeat” means “cardiac activity or the steady and
repetitive rhythmic contraction of the fetal heart
within the gestational sac.”’1

The Mississippi State Board of Medical Licensure
can independently investigate and penalize those
who provide abortions after 15-weeks LMP.!
Additionally, the Mississippi State Board of Medical
Licensure can suspend or revoke a medical license
following a criminal conviction, including a
conviction for a violation of Mississippi’s trigger
ban.!2 Further, the Mississippi Attorney General has
broad authority to manage criminal litigation on
behalf of the state,!® and has explicit statutory
authority to investigate those who provide abortions
after 15-weeks LMP.14

Mississippi’s pre-Roe abortion ban was enacted in
1952.15 Among other things, that law made it a
misdemeanor to “sell, lend, [or] give[] away . . . any

drug or medicine, for causing unlawful abortion.”1¢
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When a more recent law covers the same conduct as
a previous law, the more recent law typically governs.
Here, to the extent that the same conduct is covered
by both the trigger ban and the pre-Roe Ban, the
harsher penalty in the trigger ban would apply to that
conduct.”” Mississippi’s pre-Roe abortion ban
contains another provision that prohibits providing
information orally “stating when, where, how, of
whom, or by what means such article or medicine
can be purchased or obtained.”!8 Because no other
Mississippi law covers this conduct, there is a strong
argument that this portion of the pre-Roe abortion
ban remains in effect today.!?

Abortion Ban Exceptions

Under Mississippi law, there are certain limited
circumstances where an abortion can still be
performed. All of Mississippi’s abortion bans
contain an exception for medical emergencies. The
bans each describe medical emergencies in slightly
different ways, but the narrowest definition—which
would comply with all of the abortion bans—applies
when an abortion is “necessary for the preservation”
of the pregnant person’s life.? This medical
emergency exception is narrower than the medical
emergency exception in Mississippi’s fetal heartbeat
ban, which permits a provider to provide an abortion
if it is necessary either to “prevent the death of a
pregnant woman or to prevent a serious risk of the
substantial and irreversible impairment of a major
bodily function of the pregnant woman.”?!
However, because that definition is broader than the
definition in the trigger ban, providing an abortion
that meets the medical emergency exception in the
fetal heartbeat ban could be a violation of the trigger
ban. Mississippi courts have not yet determined the
scope and meaning of this exception or the
circumstances when it applies. A physician must
inform the pregnant person, “before the abortion if
possible,” of any medical indications supporting the
conclusion that the abortion is necessary to preserve
the pregnant person’s life.2?
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If a physician has determined that an abortion is
necessaty to preserve the pregnant person’s life, the
physician does not need to comply with Mississippi’s
biased counseling and 24-hour waiting period;? for
young people under the age of 18, a physician does
not need to obtain consent from the patents if, in the
physician’s “best clinical judgment” an emergency
“so complicates the pregnancy as to require an
immediate abortion;?* and the physician does not
need to comply with the ban on D&E and intact
D&E (sometimes called D&X) abortions, meaning
the physician can perform a D&E or D&X
procedure if necessary to preserve the pregnant
person’s life.?s

However, because these laws do not contain a
similar exception for rape, if a physician provides an
abortion to a person whose pregnancy is the result
of rape before a “fetal heartbeat” can be detected,
Mississippi’s other abortion restrictions must be
followed. Specifically, the physician must obtain
consent from the patrents of a young person under
18,20 D&E and D&X procedures are prohibited,?’
and the physician must wait to provide the abortion
at least 24 hours after providing information about
the risks of abortion and other biased counseling
requirements.?

EMTALA

A federal law called the Emergency Medical
Treatment & Labor Act (EMTALA) requires
emergency abortion care in some cases. EMTALA
requires Medicare-participating  hospitals  with
emergency departments (which is most hospitals), to
provide medical screening? and stabilizing medical
treatment to patients experiencing a medical
emergency condition,* including patients in labor or
with emergency pregnancy complications.?® Under
the EMTALA statute, “to stabilize” means to
provide medical treatment necessary to ensure,
“within reasonable medical probability, that no
material deterioration of the condition is likely.”32
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Patients can be transferred to a different hospital
once they ate stable or if certain conditions are met
such as the medical benefits of transfer outweigh the
increased risks to the patient. Where a hospital
transfers a patient without first stabilizing them, the
hospital still must provide “the medical treatment
within its capacity which minimizes the risks to the
individual’s health . .. 3> EMTALA defines medical
emergency to include “acute symptoms of sufficient
severity (including severe pain) such that the absence
of immediate medical attention could reasonably be
expected to result in—(i) placing the health of the
individual (or, with respect to a pregnant woman, the
health of the woman or her unborn child) in serious
jeopardy, (if) serious impairment to bodily functions,
or (iii) serious dysfunction of any bodily organ or
part.”3* For pregnant patients, the U.S. Department
of Health and Human Services (“HHS”) guidance
says that EMTALA includes, but is not limited to:
“ectopic pregnancy, complications of pregnancy
loss, or emergent hypertensive disorders, such as
preeclampsia with severe features.”

HHS issued guidance after Roe o Wade was
overturned emphasizing that stabilizing treatment
required by EMTALA could include abortion care if
the examining physician or other qualified medical
personnel determines that such treatment is required
to stabilize a patient experiencing an emergency
medical condition, including a condition that is
“likely or certain to become emergent without
stabilizing treatment.”3¢ The guidance reiterates that
if EMTALA requires the provision of abortion care,
then EMTALA trumps any state law prohibiting or
restricting access to abortion.

Litigation is ongoing about the scope of EMTALA
with respect to abortion. A federal district court in
Idaho has held that EMTALA trumps the narrower
state law that only permits abortion if the patient’s
life is in danger, but the U.S. Supreme Court has
blocked that decision while it considers the case, and
a decision is expected in June 2024.37 Meanwhile, a
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federal appeals court has affirmed a lower court
blocked  federal
enforcement of HHS’ guidance in Texas, but the

decision  that temporarily
practical effect of that ruling in Texas is unclear, as
the medical emergency exception to Texas’s
abortion bans purports to cover the same kind of
patients as those contemplated by the EMTALA
guidance.® Furthermore, HHS recently cited
hospitals in Kansas, Missouri and Florida for
violating EMTALA by failing to provide abortion
care to a patient with preterm premature rupture of
membranes (“PPROM”).%

Other Federal Laws &
Professional Guidelines

In addition to EMTALA, hospitals and/or medical
providers are required to abide by the following:

Conditions of Participation in Medicare and
Medicaid (COP): The federal COP regulations
require hospitals that participate in Medicare and
Medicaid to inform patients of their rights in
advance of furnishing or discontinuing care which
include: the right to be informed of their health
status, be involved in care planning and treatment,
and participate in the development of their plan of
care. 4

Protection Against Discrimination in
Employment: The federal law known as the Church
Amendments prohibits hospitals that receive certain
federal funds from discriminating against health care
providers who participate or are willing to participate
in abortion care or sterilization procedures.*!

Medical Malpractice: While this document does
not detail state-specific medical malpractice law,
medical providers should be aware that they risk
liability under state medical malpractice law for
failing to provide pregnant patients with the
standard of care.*?

Resident Training: The Accreditation Council for
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Graduate Medical Education (ACGME) requires
that accredited programs provide access to training
in the provision of abortion.#> The federal law
known as the Coats-Snowe Amendment both
protects medical professionals in learning to provide
abortion, and limits the government’s ability to

penalize programs or institutions that fail to comply
with ACGME requirements.*

Documentation & Reporting

Generally, state law does not require documentation
of irrelevant or non-medical information in patient
charts. Nor does it require reporting patients who
receive abortions out of state or self-manage their
own abortion to law enforcement* The only
abortion-specific documentation and reporting
requirements are:

Documentation: If an abortion is necessaty to
preserve the life of the pregnant person, the
physician must “declare in writing, under penalty of
perjury, that the medical procedure was necessary, to
the best of the person’s reasonable medical
judgment, to prevent the death” of the pregnant
person.® The written documentation must include
both the “medical condition” and the “medical
rationale for the conclusion” that abortion was
necessary.*’ The written documentation must be
saved in the pregnant person’s medical records for
at least seven years after the abortion is provided.*
Quoting the language of the statute when
documenting a patient case—e.g. “the abortion is
necessary for the preservation of the mother’s
life”—may be helpful.

If an abortion is performed before a fetal heartbeat
can be detected and the pregnancy is the result of
rape, there is no documentation requirement.
However, as explained above, an abortion may only
be provided in that circumstance if “a formal charge
of rape has been filed with an appropriate law
enforcement official.”#
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Some  hospitals may impose  additional

documentation  requirements  for  abortions
performed as medical emergencies, including
attestations by multiple physicians and/or approvals
by an ethical review board. While intended to
insulate the hospital from liability, these are not legal

requirements.

Abortion Reporting: Mississippi law requires
physicians to report abortions performed under an
exception to the Mississippi State Department of
Health. The reports must include the date of the
abortion, the “[s]pecific method of abortion,”
whether the “race of, sex of, or the presence or
presumed presence of any genetic abnormality in the
unborn human being had been detected at the time
of the abortion,” a statement confirming that the
abortion was not provided because of the fetus’s sex,
race, or genetic abnormality, and any “[p]robable

235

health consequences of the abortion.”® The report
should not include identifying information about the
patient.’! Providing a report that is known to be false

may result in a fine of up to $500 per violation.>?

Complication Reporting: If a physician “has a
reasonable basis to believe” that a patient who
“comes under the physician’s professional care and
requires medical treatment” has experienced a
complication that is “a primary, secondary, or
tertiary result of an induced abortion,” the physician
must file a written report with the state Department
of Health. Medical treatment is defined in the
statute to include “hospitalization, laboratory tests,
surgery ot prescription of drugs.”5* Therefore, unless
a patient requires medical treatment, there is no
obligation to make a report, even if a physician
believes that a patient has had an abortion. If a
patient does require medical treatment for a
complication that was the result of an abortion, the
report must be anonymous, contain information
about the treatment and condition, and filed within
thirty days of the discharge or death of the patient.>
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Fetal Death Reporting: Mississippi law requires
deaths  (stillbirths  and
miscarriages)” to be reported by the “person in

“spontaneous  fetal

charge of the institution, or his designated
representative,” if the “dead fetus was delivered in

295

an institution or enroute thereto.”*® The Mississippi
Administrative Code defines “stillbirth” as “an
unintended, intrauterine fetal death occurring in this
state after a gestational age of not less than twenty
(20) completed weeks, or a weight of 350 grams or
more.”>” Therefore, the fetal death reporting
requirements likely do not apply to abortions, but
may apply in instances where a physician provides

miscarriage treatment.

Other Mandatory Reporting: All other general
mandatory reporting to the Department of Family
and Protective Services, local law enforcement, etc.,
also applies for abortion patients.”® This includes
reporting of sexual abuse of young people, child
abuse or neglect, and human trafficking.®

Electronic Medical Records: Many electronic
medical record systems (EMRs) allow healthcare
providers to securely share patient records across
healthcare institutions.®” While EMRs have settings
that allow patients to choose how and when their
records are shared, hospital systems often instead
use their EMR’s default settings that widely share
patient records. Though often done for continuity of
cate purposes, these settings may put abortion
providers and patients (or patients obtaining other
sensitive care) at risk, and many patients do not
know their records are shared in this way.s! We
encourage you to discuss alternative settings with
your institution’s compliance officers, counsel,
and/or technology officers, who may be able to
offer customized solutions.®

Counseling & Referral

Speech about abortion is legal in Mississippi. Medical
professionals in Mississippi can thus (1) provide

MISSISSIPPI

accurate options counseling, including about
abortion; and (2) refer patients to medical providers
in states where abortion is legal.

There is a Mississippi specific note of caution,
however, as a provision of the pre-Roe ban prohibits
giving information orally that states “when, where,
how, of whom, or by what means” an abortion
medication or “article . . . for causing unlawful
abortion” can be obtained.®> No one has suggested,
however, that this provision of the pre-Roe ban
applies to abortion referrals or options counseling

about abortions in states where abortion is /awfil.

In the summer of 2022, the Mississippi Attorney
General sent a subpoena to Mayday Health after the
nonprofit paid for billboards around Jackson,
Mississippi directing them to the nonprofit’s website
and stating “Pregnant? You Still Have a Choice.”6*
However, to date, no one has been criminally
charged with a violation of Mississippi’s abortion
ban for providing information about lawful abortion
care.

Medication Abortion

Mississippi has additional rules that apply specifically
to abortion medications. Practically speaking, now
that abortion is largely prohibited in Mississippi,
these rules only apply to abortions that are necessary
to preserve the life of the pregnant person or where
the pregnancy is the result of rape, before “fetal
heartbeat” can be detected, and the pregnant person
has reported the rape with law enforcement.

Mississippi law defines “abortion-inducing drug” as
“a medicine, drug or any other substance prescribed
or dispensed with the intent of terminating the
clinically diagnosable pregnancy of a woman to cause
the death of the unborn child.”5 Mississippi
prohibits anyone other than a physician from
prescribing, selling, administering, or otherwise
providing  an

“abortion-inducing”  drug.6

Additionally, before providing abortion medications,
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the physician must first physically examine a patient
and document the gestational age and intrauterine
location of the pregnancy in the patient’s chart.t” If
abortion medications are provided, they must be
administered in the same room of and in the
presence of the physician who prescribed the
medication, and the physician must provide the
patient with a copy of the drug’s final printed label.%8
Finally, the physician must have a signed contract
with a physician who has hospital admitting
privileges and gynecological/surgical privileges and
can provide follow-up care in the event that the
physician is not available, and the physician must
schedule a follow-up appointment with the patient
approximately fourteen days after administration of
the medications.®

Failure to comply with these requirements will result
in both criminal and civil liability for the physician,

Need legal advice?

This document should not be construed as legal
advice. If you need individualized legal advice, please

contact the Abortion Defense Network, where you
will be matched with a pro bono attorney.

The Abortion Defense Network is managed by the
Lawyering Project in partnership with the American
Civil Liberties Union, Center for Reproductive Rights

(CRR), If/When/How: Lawyering for Reproductive

[ustice, National Women’s L.aw Center NWILC), and
Resources for Abortion Delivery (RAD).
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but the pregnant person is explicitly exempt from
liability.”

Disposition of Fetal Tissue
Remains

Mississippi law permits, but does not require, a
physician to “authorize disposition of [fetal issue| by
incineration, cremation, burial or other sanitary
method approved by the state board of health.””!
Alternatively, the patient may make a written request
that the tissue be delivered to them for disposal in
accordance with the state board of health.” Unless
the “mother of the dead foetus or her spouse”
provides consent, fetal tissue may not be disposed of
less than forty-eight hours after its removal or
acquisition.” Mississippi law also permits the State
Board of Health to establish additional rules and
regulations for the disposition of fetal tissue.”*

CENTER for
REPRODUCTIVE
RIGHTS

ACLU

if
when
how

LAWYERING

PROJECT

RESOURCES
FOR ABORTION
Justice for Her. Justice for All. DELIVERY
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