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Know Your State’s

Abortion Laws

A Guide for Medical Professionals

Since Roe v. Wade was overturned in June
2022, medical providers across the country
have struggled to understand their state’s
abortion laws, which contain undefined
terms and non-medical language.

Fear and confusion throughout the medical community has led
some hospitals to adopt policies that are overly strict or
burdensome, causing patients to be denied care in emergencies.
While the law remains in flux and some questions have no clear
answers, this document aims to provide clarification, where possible,
of what conduct is still permitted in your state. Know what your
state’s law does and does not require, so you can advocate for
yourself and your patients.
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Key Takeaways

f A\
Providing contraception, including emergency

contraception, is legal.

Providing medical care for ectopic pregnancies and
pregnancies with no cardiac activity is legal.

Providing information about how to obtain a legal
abortion in another state is legal.

4 I
Abortion is prohibited under Oklahoma law unless the

abortion is necessary to “preserve [the] life” of the
patient.

The Oklahoma Supreme Court has held that the
Oklahoma Constitution protects a limited right to
abortion in life-preserving situations, and clarified that
clinicians may provide abortions without waiting until the
patient is in an active medical emergency if the life-
threatening risk is sufficiently likely.
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Definition of Abortion
& Contraception

ABORTION

The word “abortion” is defined in various ways in
Oklahoma law,! but generally, the definition applies
to “the use or prescription of any instrument,
medicine, drug, or any other substance or device” to
terminate pregnancy.? Although the language
defining abortion varies, the legal consensus is that
it excludes the “removal” of a fetus that is “dead”
(generally understood to mean there is no cardiac
activity present in the embryo or fetus) and
management of an ectopic pregnancy (including use
of methotrexate and surgical removal).? This means
that treatment for miscarriage where there is no
cardiac activity (including medications, D&C, D&E,
labor induction) is #of an abortion under Oklahoma
law and thus is not prohibited.

Although nonbinding, the Oklahoma Attorney
General issued guidance on August 31, 2022 that
confirms this consensus: “Oklahoma abortion
prohibitions do not apply to unintentional
miscarriages and miscarriage management (such as
the removal of a dead child), ectopic pregnancies and
treatments, in vitro fertilization (IVF) and other
fertility treatments, or uses or prescription of
contraception, including Plan B.”4

With respect to self-managed abortion, it is legal for
providers to give medical care during or after a self-
managed abortion provided there is no cardiac
activity, or if the patient is experiencing a
complication that would qualify as a threat to the
patient’s life under the exception to Oklahoma’s
abortion ban described below. There is no specific
crime of self-managed abortion in Oklahoma law,
and Oklahoma explicitly repealed its criminal
prohibition on self-managed abortion after Roe was

overturned, so a pregnant person cannot be

OKLAHOMA

convicted of a violation of Oklahoma’s abortion
bans for self-managing their abortion.>

CONTRACEPTION

Contraception is not illegal in any state in the
country, including Oklahoma.

Abortion Bans

Oklahoma presently has three abortion bans in
effect: (1) the pre-Roe ban, which is a total ban; (2) a
post-viability ban; and (3) a 22-week ban.” Oklahoma
enacted three other bans after Roe was overturned,
but each has been struck down by the Oklahoma
Supreme Court.® There are a number of other bans
and restrictions currently subject to injunctions and
therefore not in effect.” The only bans currently in
effect are:

Pre-Roe Ban: The pre-Roe ban was originally
blocked after Roe was decided in 1973, but it was
revived by a “trigger” law when Roe was overturned
in 2022.10 The ban prohibits “administer|ing] to any
woman . .. prescrib[ing] for any woman, or
advis[ing] or procurling] any woman to take any
medicine, drug or substance, or usling] or
employling] any instrument, or other means
whatever, with intent thereby to procure the
miscarriage of such woman, unless the same is
necessary to preserve her life.”!! Violating the pre-
Roe ban is a felony, and the penalty is “imprisonment
in the State Penitentiary for not less than two (2)
years nor more than five (5) years.”12 In March 2023,
the Oklahoma Supreme Court declared in Oklahoma
Call for Reproductive Justice v. Drummond (“OCK] .
Drummond”)  that the Oklahoma Constitution
protects a fundamental right to an abortion to
preserve a patient’s life, and upheld the pre-Roe ban
as constitutional by concluding that it adequately
protected patient life under this standard (see
below).13
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Post-Viability Ban: Oklahoma also has a post-
viability ban on the books, which presumes viability
at 24 weeks LMP, and has an exception where
“abortion is necessary to prevent the death of the
pregnant woman or to prevent impairment to her
health.”'4 Like the pre-Roe ban, this exception
appears to be consistent with OCRJ v. Drummond,
meaning that physicians can provide abortions
where necessary to protect patient life. There are
some requirements about personnel if the fetus is
beyond 24 weeks, but these are waivable in a life-
threatening situation.!>

22-Week Ban: Finally, there is a ban on abortion
after 22 weeks LMP (or 20 weeks post-fertilization
as described in the statute), “unless, in reasonable
medical judgment, [the patient] has a condition
which so complicates her medical condition as to
necessitate the abortion of her pregnancy to avert
her death or to avert serious risk of substantial and
irreversible physical impairment of a major bodily
function, not including psychological or emotional
conditions.”!® This exception also appears to be
consistent with OCRJ v. Drummond.

Exception to Abortion Bans
to “Preserve [the] Life” of
the Patient

The only exception to the pre-Reoe ban is for an
abortion “necessary to preserve [the| life” of the
patient.”” (The post-viability ban and 22-Week ban
effectively have the same exception, see above.)
Oklahoma has no exceptions for rape, incest, or fetal
diagnoses unless the patient is also expetiencing a
threat to their life. The Oklahoma Supreme Court’s
recent decision upholding the pre-Roe ban as
constitutional, however, established a limited
constitutional right to abortion to preserve a
patient’s life and provided a useful definition of the
scope of the “life” exception to its abortion bans.

OKLAHOMA

The Court detailed that a patient “has an inherent
right to choose to terminate her pregnancy if at any
point in the pregnancy, the woman’s physician has
determined to a reasonable degree of medical
certainty or probability that the continuation of the
pregnancy will endanger the woman’s life due to the
pregnancy itself or due to a medical condition that
the woman is either currently suffering from or likely
to suffer from during the pregnancy.” The Court
clarified that “[a]bsolute certainty” about the life-
threatening risk “is not required, however, mere
possibility or speculation is insufficient.” The Court
emphasized that a patient does not need to be in “actual
and present danger in order for her to obtain a
medically necessary abortion” if the “harmful
condition is known or probable to occur in the
future.”’18

This language means that the exception appears to
apply where:

* Pregnancy will /nevitably result in a life-threatening
risk like preterm premature rupture of
membranes (“PPROM”) or the treatment of a

molar or partial molar pregnancy.

* A life-threatening situation is “probable”: e.g.
hypertension where the physician has determined
that it is probable that the patient will face a life-
threatening emergency.

* The life-threatening medical condition is not
caused by pregnancy, but the threat is “due to a
medical condition that the woman is either
currently suffering from or likely to suffer from
during the pregnancy.”'® This could extend to
pre-existing conditions such as hypertension,
diabetes, or cancer.

The physician must be able to rely on their judgment
to make a determination about a life-preserving
abortion “to a reasonable degree of medical certainty
or probability.”20
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Other Abortion Restrictions

While not the focus of this document, Oklahoma has
many other laws?! that restrict abortion, including:

biased

requirements, a 72-hour mandatory delay,?? and

extensive mandatory counseling
parental notice?> and parental consent for young
people under eighteen?* All of these laws have
“medical emergency” exceptions relating to
abortions that must be provided “immediately”
(excluding  emergencies due to psychiatric
conditions). Specifically, “medical emergency” is
defined as: “the existence of any physical condition,
not including any emotional, psychological, or
mental condition, which a reasonably prudent
physician, with knowledge of the case and treatment
possibilities with respect to the medical conditions
involved, would determine necessitates the
immediate abortion of the pregnancy of the female
to avert her death or to avert substantial and
irreversible impairment of a major bodily function
arising from continued pregnancy.”? Thus, if a
patient is in an active medical emergency, a physician
can provide an abortion without complying with
these other state restrictions. The physician must,
however, inform the patient before the abortion, if
possible, “of the medical indications supporting the
physician's judgment that an abortion is necessary to
avert her death or that a delay will create serious risk
of substantial and irreversible impairment of a major
bodily function.”?¢ The physician is also still required
to comply with post-abortion documentation and

reporting obligations (see below).

If the patient is #of in an active medical emergency,
but their life is endangered by probable future harm
under OCR]J v. Drummond, a physician may need to
comply with these other restrictions. If you or your
institution has questions about these or other
requirements, we encourage you to reach out to the
Abortion Defense Network, linked at the end of this
document.

OKLAHOMA

EMTALA

A federal law called the Emergency Medical
Treatment & Labor Act (EMTALA) requires
emergency abortion care in some cases. EMTALA
requires Medicare-participating  hospitals ~ with
emergency departments (which is most hospitals), to
provide medical screening?’ and stabilizing medical
treatment to patients experiencing a medical
emergency condition,® including patients in labor or
with emergency pregnancy complications.?? Under
the EMTALA statute, “to stabilize” means to
provide medical treatment necessary to ensure,
“within reasonable medical probability, that no
material deterioration of the condition is likely.””30
Patients can be transferred to a different hospital
once they are stable or if certain conditions are met
such as the medical benefits of transfer outweigh the
increased risks to the patient. Where a hospital
transfers a patient without first stabilizing them, the
hospital still must provide “the medical treatment
within its capacity which minimizes the risks to the
individual’s health . .. .t EMTALA defines medical
emergency to include “acute symptoms of sufficient
severity (including severe pain) such that the absence
of immediate medical attention could reasonably be
expected to result in—(i) placing the health of the
individual (or, with respect to a pregnant woman, the
health of the woman or her unborn child) in serious
jeopardy, (i) serious impairment to bodily functions,
or (iii) serious dysfunction of any bodily organ or
part.”’32 For pregnant patients, the U.S. Department
of Health and Human Services (“HHS”) guidance
says that EMTALA includes, but is not limited to:
“ectopic pregnancy, complications of pregnancy
loss, or emergent hypertensive disorders, such as
preeclampsia with severe features.”3?

HHS issued guidance after Roe 2. Wade was
overturned emphasizing that stabilizing treatment
required by EMTALA could include abortion care if
the examining physician or other qualified medical
personnel determines that such treatment is required
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to stabilize a patient experiencing an emergency
medical condition, including a condition that is
“likely or certain to become emergent without
stabilizing treatment.”?* The guidance reiterates that
if EMTALA requires the provision of abortion care,
then EMTALA trumps any state law prohibiting or
restricting access to abortion.

Litigation is ongoing about the scope of EMTALA
with respect to abortion. A federal district court in
Idaho has held that EMTALA trumps the narrower
state law that only permits abortion if the patient’s
life is in danger, but the U.S. Supreme Court has
blocked that decision while it considers the case, and
a decision is expected in June 2024.35 Meanwhile, a
federal appeals court has affirmed a lower court
blocked  federal
enforcement of HHS’ guidance in Texas, but the

decision  that  temporarily
practical effect of that ruling in Texas is unclear, as
the medical emergency exception to Texas’s
abortion bans purports to cover the same kind of
patients as those contemplated by the EMTALA
guidance.’¢  Furthermore, HHS recently cited
hospitals in Kansas, Missouri and Florida for
violating EMTALA by failing to provide abortion
care to a patient with preterm premature rupture of
membranes (“PPROM?”).3

Other Federal Laws &
Professional Guidelines

In addition to EMTALA, hospitals and/or medical
providers are required to abide by the following:

Conditions of Participation in Medicare and
Medicaid (COP): The federal COP regulations
require hospitals that participate in Medicare and
Medicaid to inform patients of their rights in
advance of furnishing or discontinuing care which
include: the right to be informed of their health
status, be involved in care planning and treatment,
and participate in the development of their plan of
care.3®

OKLAHOMA

Protection Against Discrimination in
Employment: The federal law known as the Church
Amendments prohibits hospitals that receive certain
federal funds from discriminating against health care
providers who participate or are willing to participate

in abortion care or sterilization procedures.?

Medical Malpractice: While this document does
not detail state-specific medical malpractice law,
medical providers should be aware that they risk
liability under state medical malpractice law for
failing to provide pregnant patients with the
standard of care.®

Resident Training: The Accreditation Council for
Graduate Medical Education (ACGME) requires
that accredited programs provide access to training
in the provision of abortion#! The federal law
known as the Coats-Snowe Amendment both
protects medical professionals in learning to provide
abortion, and limits the government’s ability to
penalize programs or institutions that fail to comply
with ACGME requirements.*

Documentation & Reporting

Generally, state law does not require documentation
of irrelevant or non-medical information in patient
charts. Nor does it require reporting patients who
receive abortions out of state or self-manage their
own abortion to law enforcement.¥> The abortion-
specific documentation and reporting requirements
are:

Documentation:

* 24 weeks LMP or beyond: The fetus is
presumed viable under Oklahoma law, and a
physician must either “certify in writing the
precise medical criteria upon which he has
determined that the particular unborn child is not
viable before an abortion may be performed or
induced” or certify in writing that in their “best
medical judgment the abortion is necessary to
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prevent the death of the pregnant woman or to
prevent an impairment to her health.”#

The physician must “further certify in writing the
medical indications for such abortion and the
probable health consequences if the abortion is
not performed or induced.”® “The physician
who shall perform or induce an abortion upon a
pregnant woman after such time as her unborn
child has become viable shall utilize the available
method or technique of abortion most likely to
preserve the life and health of the unborn child,
unless he shall first certify in writing that in his
best medical judgment such method or technique
shall present a significantly greater danger to the
life or health of the pregnant woman than
another available method or technique.”#¢

* Even if before 24 Weeks LMP: Under OCR] ».
Drummond, it may be advisable to document the
basis for determining that an abortion is
necessary to preserve the life of the patient. For
example, it may be helpful to describe the
patient’s condition and why an abortion is
“certainly”  or

“probably”

necessaty  to
“preserve” the patient’s “life.”

* If the provider must comply with the 72-hour
waiting period: Forms and certifications from
the patient must be retained in the medical
record.#” There are also medical record
requirements for young people under eighteen.*s
Physicians must also document gestational age.*?
“All abortion facilities and hospitals in which
abortions are performed shall also keep
certifications of medical necessity, certifications
of nonviability, certifications of nonavailability,
abortion reports and complication repotts . . . for
a period of not less than seven (7) years.”>

additional
abortions

Some  hospitals may  impose

documentation  requirements  for
performed as medical emergencies, including

attestations by multiple physicians and/or approvals

OKLAHOMA

by an ethical review board. While intended to
insulate the hospital from liability, these are not legal
requirements.

Abortion Reporting: Oklahoma also requires
extensive abortion reporting, including reports of
each abortion,’! special reporting for any abortions
beyond 20 weeks,>? reporting of aggregate figures for
patients receiving mandatory biased counseling,
and special reporting for young people under
eighteen.> Key forms can be found on the
Oklahoma Department of Health website.5

Complication Reporting: Complications from
abortion must also be reported to the state,> and this
form is also available on the Oklahoma Department
of Health website.>” A complication report must be
filed no more than 60 days following the
complication. Importantly, the list of contemplated
“complications” is extremely broad, including
aspects that many providers would not deem to be
“complications,” such as “failed termination” and
“incomplete termination” requiring re-evacuation.”

Fetal Death Reporting: Oklahoma law requires
that at or after 12 weeks of gestation “fetal death
certificates” be reported to the State Registrar within
3 days of delivery, either by a funeral director or the
physician “or other person” in attendance at the
delivery.’? “Fetal Death” is defined as “death prior
to the complete expulsion or extraction from its
mother of a product of human conception after the
fetus has advanced to or beyond the twelfth week of
uterogestation.” Abortions are not reportable as fetal
deaths. 6

Other Mandatory Reporting: All other general
mandatory reporting to the Department of Family
and Protective Services, local law enforcement, etc.,
also applies for abortion patients.®! This includes
reporting of sexual abuse of young people, child
abuse, and vulnerable adult abuse.62
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Electronic Medical Records: Many electronic
medical record systems (EMRs) allow healthcare
providers to securely share patient records across
healthcare institutions.®> While EMRs have settings
that allow patients to choose how and when their
records are shared, hospital systems often instead
use their EMR’s default settings that widely share
patient records. Though often done for continuity of
care purposes, these settings may put abortion
providers and patients (or patients obtaining other
sensitive care) at risk, and many patients do not
know their records are shared in this way.%* We
encourage you to discuss alternative settings with
your institution’s compliance officers, counsel,
and/or technology officers, who may be able to
offer customized solutions.®>

Counseling & Referral

Speech about abortion is legal in Oklahoma. Medical
professionals in Oklahoma can thus (1) provide
accurate options counseling, including about
abortion; and (2) refer patients to medical providers
in states where abortion is legal. The Pre-Roe ban
criminalizes certain “advising” about abortion, but
this does not apply to any lawful abortions, such as
abortions available out of state. This was confirmed
by the Attorney General’s guidance that this
provision can only be applied to advising regarding
an “unlawful abortion.”® That guidance also
emphasized that enforcement of Oklahoma’s

OKLAHOMA

abortion bans must “take great care to avoid
infringing on constitutional speech rights,” including
advocacy in favor of abortion.¢’

Medication Abortion

All of the requirements discussed in this document
apply to both procedural and medication abortion.
While some states have additional laws that apply
specifically to medication abortion, Oklahoma does
not have any of these laws currently in effect.

Disposition of Fetal Tissue
Remains

Oklahoma has general provisions that apply to the
disposal of human tissue.® There are three
additional requirements that may be implicated in
abortion care. First, a physician who performs an
abortion on a young person who is less than fourteen
at the time of an abortion “shall preserve, in
accordance with rules promulgated by the Oklahoma
State Bureau of Investigation, fetal tissue extracted
during such abortion” and “shall submit the tissue to
the Oklahoma State Bureau of Investigation.”®
Second, there is a prohibition on “sellling]” or
“experiment[ing]” on fetal remains resulting from an
abortion, but lawful autopsies are carved out.”
Third, a “fetal death certificate” may be required
after “delivery” of a fetus, which could apply to
induction procedures.”
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Need legal advice? ACLU REPRODUCTIVE

RIGHTS

This document should not be construed as legal
advice. If you need individualized legal advice, please

contact the Abortion Defense Network, where you |f
will be matched with a pro bono attorney. when LAWYERING
The Abortion Defense Network is managed by the how ERSSECT

Lawyering Project in partnership with the American
Civil Liberties Union, Center for Reproductive Rights

(CRR), 1f/When/How: Lawyering for Reproductive y
[ustice, National Women’s I.aw Center NWILC), and ‘ R A I

Resources for Abortion Delivery (RAD). el

DELIVERY
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If/When/How adds state-specific fact sheets to theit website as they are finalized.

62 OSA 10A § 1-2-101; OSA 43A §§ 10-104v1 to 10-104.v2.

9 For example, one EMR, Epic, uses a tool called Care Everywhere to securely share information between health catre
institutions (e.g., from one hospital system to another) and also allows for robust sharing internal to a single institution
(e.g., a Texas hospital treating a patient may be able to see the patient’s records from an Illinois hospital that is part of the
same hospital system).

% For example, if a patient travels from a ban state to an access state for abortion cate, or obtains an abortion in the ban
state under an exception, then later obtains any type of healthcare at a different provider that uses the same EMR, the
patient’s records may be automatically shared with the second provider. If the second provider believes that the care
violated the state’s abortion ban, they may report it to authorities.

% In the past year, states and the federal government have taken steps to address these vulnerabilities, specifically for
abortion and gender-affirming care. Maryland and California have passed bills that restrict disclosure of abortion-related
records and require EMRs to develop tools to limit or prohibit such disclosure. As these laws are implemented, the
landscape for how electronic abortion records are handled may change.

% August 31, 2022 OAG Memo, supra n.4, at 2.
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8 OAC § 435:10-7-9; OAC §§ 510:5-5-2.

% OSA 63 § 1-749.

70 OSA 63 § 1-735.

T OSA 63 § 1-318.
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